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Court. I should therefore differ with the Supreme Court of Mis- 
souri, in the force it yielded to the decision of the Court of another 
State. 

I suppose (in the judgment of our own Courts) a sale made at 
the suit of one of the lien creditors under our statute, by one of 
our Courts having jurisdiction, would pass the title to the purchaser 
free from such liens ; for the Court proceeds against the thing for 
the benefit of all, and all may come in one suit, or at any time 
while the proceeds are in Court. I should differ in this view, from 
the intimation in the opinion of the Supreme Court of Ohio. 

The Court decides, that the proceedings of the District Court of 
Louisiana did not affect the lien of the plaintiff, especially as that 
lien is kept in force against a purchaser without notice, for one year. 



Supreme Court of Illinois, June Term, 1853. 

GEORGE GATES, PLAINTIFF IN ERROR, VS. THE PEOPLE, DEFENDANTS IN 



ERROR.' 

1. A juror ought to stand indifferent between the prosecution and the accused, and 
where a juror was challenged on his statement on oath that no degree of circum- 
stantial evidence would induce him to render a verdict of guilty against the pri- 
soner charged with a capital offence : — Held, that the challenge was properly 
allowed. Also, that a challenge was properly allowed, when a juror stated on 
oath that he should be very reluctant to render a verdict of guilty, even if his 
judgment was convinced of the prisoner's guilt; but he did not know but that 
he might be starved to render it. 

2. The Court may, in its discretion, permit witnesses to testify in chief, on the 
part of the prosecution, whose names have not been furnished to the prisoner 
prior to his arraignment. 

3. Confessions induced by the appliance of hope or fear are not admissible in evi- 
dence : but if facts are elicited by such confession, they may be given in evidence. 
So where a witness offered to render such assistance to a prisoner charged with 
murder, as he might desire, and the prisoner requested him to tell his brother to 
write that letter, and that he, the witness, would then place the letter in the post- 
office at a particular place, and the witness carried the message, obtained the 
letter, and instead of placing it in the office delivered it to the prosecutor, and it 
was read in evidence on the trial : Held, that it was rightly received in evidence 

' 14 111. Rep. 443. 
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and the fact that the prisoner was deceived by the witness, did not render the 
evidence inadmissible. 
4. That the former declarations of a witness, whose credibility is attacked, may be 
given in evidence to corroborate his testimony in certain cases, is well settled, 
though whether they are admissible in all cases, the authorities are conflicting, 
and the question is here expressly waived. Held, that evidence, showing that a 
confederate of the prisoner and the prisoner had money in their possession im- 
mediately after the murder, similar to the money, both in amount and descrip- 
tion, known to have been in possession of the murdered man, coupled with the 
fact that both the prisoner and his confederate were destitute of money prior to 
the murder, is admissible. 

This cause was tried at the May term, 1853, of the La Salle 
Circuit Court, Leland, Judge, when the plaintiff in error was 
convicted of the murder of Daniel Liley, and sentenced to be 
executed, from which judgment the plaintiff in error prosecuted 
his writ of error. 

Treat, C. J. — George Gates was convicted of the murder of 
Daniel Liley, and sentenced to be executed. Several exceptions 
were taken in the course of the trial, which will be considered in 
their order. 

First. A juror stated on oath, that he had no conscientious 
scruples against finding a man guilty of an offence punishable 
with death, where the proof was positive, but no degree of cir- 
cumstantial evidence would induce him to render such a verdict ; 
that before he would find a verdict of guilty, he should require the 
positive testimony of a witness who saw the crime committed. 
Another juror stated on oath, that he should be very reluctant to 
render a verdict of guilty of an offence punishable with death, 
even if his judgment was convinced of the prisoner's guilt ; that 
he would probably be the last juror to agree to such a verdict, but 
he did not know but that he might be starved to render it ; he 
thought he should hang the jury, and thus defeat a verdict of guilty. 
The prosecution challenged these jurors for cause, and the challenges 
were allowed by the Court. 

A juror ought to stand indifferent between the prosecution and 
the accused. He should be in a condition to find a verdict in ac- 
cordance with the law and the evidence. On this principle, it is a 
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good cause of challenge to a juror in a capital case, that he has 
conscientious scruples on the subject of punishment by death, that 
will prevent him from agreeing to a verdict of guilty. Common- 
wealth vs. Lesher, 17 Serg. and Rawle, 155 ; The People vs. Damon, 
13 Wend. 351 ; Gross vs. The State, 2 Carter, 329 ; United States 
vs. Cornell, 2 Mason, 91 ; United States vs. Wilson, Bald. 78. It 
would be but a mockery to go through the forms of a trial, with 
such a person upon the jury. The prisoner would not be convicted, 
however conclusive the proof of his guilt. And although these 
jurors did not profess to entertain scruples to the same extent, yet 
neither of them was competent to try the case. Their minds were 
not in a condition to decide the issue according to the law and the 
evidence. One of them would not agree to a verdict of guilty ex- 
cept a witness testified that he saw the murder committed ; and yet 
it is well settled, that a prisoner may be convicted upon cirumstan- 
tial evidence only. The present case shows the utter incompetency 
of such a juror. No witness was present when the crime was perpe- 
trated ; and yet the evidence leaves not a doubt on the mind of the 
guilt of the prisoner. If he had been suffered to go upon the jury, 
a mistrial would have been the certain result. The other juror was 
equally incompetent. He would not agree to a verdict of guilty 
upon either positive or circumstantial proof, unless compelled to do 
so from sheer physical necessity. Persons thus indisposed to exe- 
cute the laws should never be called upon as jurors to administer 
them. It would be an idle ceremony to swear such men, well and 
truly to try the issue between the people and the prisoner and a 
true verdict to render according to the law and the evidence. The 
challenges were properly allowed. 

Second. The Court permitted two witnesses to testify in chief on 
the part of the prosecution, whose names were not furnished to the 
prisoner prior to his arraignment. Before these witnesses were 
called, the counsel for the prosecution notified the prisoner that 
they intended to introduce them, and also furnished him with a 
statement of the facts they expected to prove by them ; and at the 
same time they filed affidavits, in which they stated that they did 
43 
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not previously know anything of the witnesses, nor of the facts to 
■which they would testify. 

The Statute makes it the duty of the foreman of the Grand Jury, 
to endorse on the indictment the " names of the witnesses, upon 
whose testimony the same shall have been found." R. S. ch. 58, 
§ 3. It further declares : " Every person charged with treason, 
murder, or other felonious crime, shall be furnished, previous to his 
arraignment, with a copy of the indictment, and a list of the jurors 
and witnesses." E. S. ch. 30, § 180. In reference to these pro- 
visions, this Court decided in the case of Gardner vs. The People, 
3 Scam. 83, that the prosecution is not restricted to the list of 
witnesses furnished to the prisoner before his arraignment ; but 
that the Court, in the exercise of a sound discretion, may permit 
the prosecution to introduce other witnesses. It was said : "Taking 
these two statutes together, it is evident that the list of witnesses, 
which is required to be furnished to the prisoner prior to the ar- 
raignment, is to be composed of the witnesses endorsed on the in- 
dictment by the foreman of the Grand Jury." Again : " We think 
that the prosecution is not confined to the list of witnesses endorsed 
on the indictment, and furnished previous to the arraignment ; but 
that the Circuit Court, in the exercise of a sound discretion, and 
having a strict and impartial regard to the rights of the community 
and the prisoner, may permit such other witnesses to be examined 
as the justice of the case may seem to require." That case seems 
to be conclusive of the question. The counsel for the prosecution 
were not aware of the existence of the evidence, either when the 
prisoner was arraigned, or when he was put upon his trial. They 
could not, therefore, have furnished him with the names of the 
witnesses. They notified him as soon as the testimony was dis- 
covered, and thus gave him as full an opportunity to meet and 
explain it as the circumstances of the case permitted. The discre- 
tion of the Court was very properly exercised. If testimony could 
not be received under such circumstances, as it was well remarked 
in Gardner vs. The People, " Many offenders would go unpunished, 
not on account of their own innocence, nor of the negligence of the 
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State's attorney, but by a defect in the law itself, or a narrow and 
illiberal construction of it, not sanctioned by reason or justice." 

Third. John Devol testified that he was sent by the sheriff to 
have an interview with the prisoner, and learn from him what he 
could about the murder of Liley ; the prisoner was then in jail on 
another charge, and had not been arrested for this offence ; the 
witness assured the prisoner that he was charged with committing 
the murder, and that officers were then in pursuit of him ; the wit- 
ness told the prisoner he was willing to assist him, and would do 
whatever he desired ; the prisoner then requested the witness to go 
to his brother, John Gates, and tell him to " write that letter," and 
directed the witness to take the letter to Chicago and put it in the 
post-office ; the witness delivered the message, and John Gates im- 
mediately wrote the letter ; the witness handed the letter to the 
sheriff, and it was read in evidence on the trial ; it purported to be 
written at Chicago by Liley, and was addressed to Hilton, with 
whom Liley resided prior to his death, and it stated that Liley 
would be absent for some months. All of this evidence was ob- 
jected to as inadmissible. The general rule is, that confessions 
made by a prisoner under the influence of promises or threats, are 
not admissible in evidence against him. Confessions induced by 
the appliances of hope or fear, are not regarded as voluntarily 
made, and are therefore not to be relied on as true. But if facts 
are elicited by such confessions, they may be given in evidence ; as 
where stolen goods are found in the place indicated by the prisoner. 
His statement is thus shown to be true, and not to have been fabri- 
cated by reason of any inducement, and it is competent to give the 
statement in evidence, in connection with proof of the finding of 
the goods. 2 Hawkins' P. C. ch. 46, § 36 ; 1 Greenl. on Ev. 
§§ 231, 232. And confessions may be received in evidence though 
induced by deception practised on the prisoner, or by false repre- 
sentations made to him for the purpose, if the inducement was not 
calculated to produce an untrue confession ; as where a prisoner in 
jail asked the turnkey to put a letter in the post-office for him, and 
on his promise to do it, the prisoner handed him a letter addressed 
to his father, which the turnkey, instead of putting in the post- 
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office, sent to the prosecutor, and it was read on the trial. Rex vs. 
Derrington, 2 Can. & Payne, 418 ; 1 Greenl. on Ev. § 229. 

In this ,case, if the prisoner had made confessions to the wit- 
ness, they would have been receivable in evidence. The witness 
made neither promises nor threats to induce him to confess. He 
simply offered to render the prisoner such assistance as he might 
desire. But no confessions were in fact made. The prisoner was 
not inclined to make a confident of the witness. He would only 
trust him to carry an ambiguous message to his confederate in guilt, 
and then to convey a letter from that confederate to the post-office. 
The fact that he was deceived by the witness, did not render the 
evidence inadmissible. If the witness had deposited the letter in 
the post-office, it would have been competent evidence against the 
prisoner, in connection with proof that it was written at his 
instance. The letter and the attendant circumstances were pro- 
perly admitted. 

Fourth. The prisoner called witnesses to show that the character 
of Devol for truth and veracity was bad ; and he proved that an 
indictment was then pending against Devol for being accessory 
after the fact to the murder of Liley. The Court thereupon al- 
lowed the prosecution to prove by the sheriff, that Devol on coming 
out of the jail, and before seeing John Gates, gave the same ac- 
count of the interview with the prisoner. This testimony was ob- 
jected to as inadmissible. There seems to be a conflict of authority 
upon the question, whether the former declarations of a witness 
whose credibility is attacked, may be given in evidence to corro- 
borate his testimony. It will not be necessary in this case, to de- 
termine which is the better general rule. The authorities all agree 
that the former statements of the witness, may in some instances 
be introduced for the purpose of sustaining his testimony ; as where 
he is charged with testifying under the influence of some motive 
prompting him to make a false statement, it may be shown that he 
made similar statements at a time when the imputed motive did not 
exist, or when motives of interest would have induced him to make 
a different statement of facts. So in contradiction of evidence 
tending to show that the witness's account of the transaction was a 
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fabrication of a recent date, it may be shown that he gave a simi- 
lar account before its effect and operation could be foreseen. 1 
Starkie's Ev. 187 ; 1 Phillips' Ev. 308 ; Jtobb vs. Hockley, 23 
Wend. ,50. 

The testimony of the sheriff was properly admitted to sustain the 
credibility of the witness. From the fact that an indictment was 
then pending against the witness, the position would have been 
taken before the jury, that he testified under a strong inducement 
to relieve himself from all suspicion, by showing that the prisoner 
and John Gates were the guilty parties. His statement to the 
sheriff before he was accused, and before he carried the message 
from the prisoner to John Gates, was made when no such motive 
existed, and when he could not possibly foresee the result of his 
interview with the prisoner. If John Gates had refused to write 
the letter, the interview would not have resulted in any material 
evidence against the prisoner. 

Fifth. It appeared in evidence that Liley had a considerable sum 
of money just before he was murdered, and that immediately after- 
wards the prisoner and John Gates had about the same amount of 
money of the same description. The evidence also tended to show 
that the prisoner was previously without money. The Court per- 
mitted the prosecution to prove that John Gates was previously 
destitute of money, and could not pay the smallest demands 
against him. This was done by proof of his own declarations, 
made in reference to those demands and other business transactions. 
It is insisted, that these declarations were not admissible. We think 
the Court committed no error in admitting them in evidence. It 
was clearly competent to prove in that way that John Gates was 
without money. And that fact had a bearing on the question of 
the guilt of the prisoner. The fact that John Gates had no money 
before the murder, and that he afterwards had money resembling 
that belonging to Liley, taken in connection with the circumstances 
of his writing the letter to Hilton, tended to show either that he 
received the money from the prisoner, or that they both partici- 
pated in the commission of the crime. In either point of view, 
the evidence was admissible. 
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Some exceptions were taken to the refusal of the Court to give 
certain instructions, but they present substantially the same ques- 
tions that have already been discussed. 

The judgment must be affirmed. 



Supreme Court, Rhode Island, September, 1853. 

JAMES B. POTTER AND OTHERS tW. AVERT PETTIS. 1 

Vessels have a right to use a warp in getting in and out of the harbor of a navigable 
river, and to extend the warp across the entire channel ; but on the approach of 
another vessel, it is the duty of the vessel using the warp to take notice of such 
approach, and so to lower the warp as to give a free passage through the ordi- 
nary traveled part of the channel, and to indicate to the approaching vessel the 
point intended for her passage. The approaching party is not bound to pass at 
the point indicated, but may pass at a different point if he honestly thinks it can 
be done without interference, but in such case he will be liable for the damage 
which ensues, unless he can prove that he disregarded the notice of the other 
vessel in the bona fide belief that he could so pass without damage to it, and the 
burthen of proving this will be upon him. 

This was an action of trespass tried at the Court of Common 
Pleas, before Staples, J., from which it came up on exceptions to 
the rulings of the Court. The plaintiffs are owners of the schooner 
Anna Jenkins. The crew of the schooner were engaged in getting 
her out of the harbor at Providence, and for this purpose were 
warping her off from the wharf on the east side of the river by a 
line about one hundred fathoms in length, one end of which was 
fastened to a dolphin on the western verge of the channel, and the 
other to a winch in the schooner, upon which the crew were heaving. 
The defendant came up the channel of the river, unperceived by the 
men in the schooner, in an oyster boat of about three tons burthen, 
loaded with oysters, and without giving notice of its approach, 
passed the line about thirty feet from the schooner's bows, and 
parted it, the line when drawn up presenting the appearance of 

1 2 Durfee's Rep. 483. We are indebted to the courtesy of the Reporter for the 
sheets of this volume. 



